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Contemplating the Impact 
of the Bondi Memos on 
White Collar Defendants

It is not uncommon for a president to announce law 
enforcement priorities that he wants the Department 
of Justice to follow — either on the campaign trail or 

afterward. It is more unusual, however, for a sitting presi-
dent to walk into the Justice Department’s Great Hall and 
refer to himself — rather than the attorney general — as 
the “chief law enforcement officer for our country.”1 And 
that may explain why the Justice Department in the cur-
rent administration may be more attached than usual to 
following these priorities — and making them part of or 
tying them to other, non-DOJ domestic and international 
policy priorities. In the case of the second term of Presi-
dent Donald Trump (Trump 2), one might conceptualize 
the Justice Department’s start as overlaying the presi-
dent’s “America First” theme onto the Justice Manual.

Nowhere, perhaps, is this clearer than in the De-
partment’s early moves to advance the administration’s 
broad goals on immigration — from removal to foreign 

enforcement — including reports on how it recently ap-
proached the United States v. [NYC Mayor] Eric Adams 
prosecution. The Department’s early moves made a spe-
cific linkage between an agreement to move for dismiss-
al without prejudice and the belief that the continued 
prosecution would interfere with Mayor Adams’s ability 
to govern, “which poses unacceptable threats to public 
safety, national security and related federal immigration 
initiatives and policies.”2

This is likely to be seen elsewhere. For example, in 
light of the president’s Executive Order (EO) 14168, rec-
ognizing male and female as the only two sexes,3 we may 
see an increase of investigations into any entity that ad-
vances gender-affirming care — be it a pharma compa-
ny that markets its products “off-label” or a hospital that 
treats patients for gender dysphoria.

Further, one might expect a prioritization of inves-
tigations and actions brought when there is an identifi-
able victim of an actual harm as opposed to a theoreti-
cal one/offending a regulatory schema — such as more 
prosecutions for scams of elders on fixed incomes, and 
fewer involving kickback or self-referral schemes. In 
particular, there is an indication of prioritizing crimes 
when Americans are the victims of foreign actors — 
e.g., when an American is harmed by a foreign entity, 
person, or product. For instance, United States v. Gree 
USA, Inc.,4 initiated in the first Trump administration 
(Trump 1), prosecuted the U.S. subsidiary of a Chinese 
company (with a DPA for the parent) for failing to no-
tify the U.S. Consumer Product Safety Commission 
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that millions of dehumidifiers made in 
China and sold to U.S. consumers were 
defective and could catch fire. Similar-
ly, in Trump 1, the Justice Department 
charged five Chinese citizens and four 
Chinese companies for including ille-
gal synthetic stimulants in their dietary 
supplements, which were sold in the 
United States.5 Such cases as these may, 
for instance, take priority over matters 
when an unsafe product is domestical-
ly manufactured — as there are indica-
tions of a preference to draw the Justice 
Department away from crimes the pros-
ecution of which may undermine Amer-
ican competitiveness.

To that end, enter Attorney General 
Pamela Bondi. Confirmed Feb. 4, 2025, 
in just a matter of days Bondi issued a 
spate of memoranda laying out both a 
process and substantive road map for 
what her Justice Department will be 
focusing on in the near-term — carry-
ing President Trump’s agenda into bat-
tle. This article discusses what impact a 
number of these memos might have on 
the white collar defendant.

SELECT PROCESS-RELATED  
MEMORANDA

MEMORANDUM:  
“GENERAL POLICY REGARDING 
ZEALOUS ADVOCACY ON BEHALF 
OF THE UNITED STATES”

With an explicit marrying of the 
president’s agenda to DOJ’s law enforce-
ment substantive priorities, perhaps it 
should not have come as a surprise that 
the attorney general also announced an 
explicit marriage between the Depart-
ment’s lawyers and the administration. 
Specifically, the memo ascribes the re-
sponsibility of its lawyers to “zealously 
advance, protect, and defend their client’s 
interests[,]” and the “client” here is Pres-
ident Trump. The memorandum makes 
clear that Department attorneys whose 
actions “deprive the president of the ben-
efit of his lawyers” are subject to punish-
ment up to termination for any of them 
who, “because of their personal political 
views or judgments”: (1) decline to sign a 
brief or appear in court; (2) refuse to ad-
vance good-faith arguments on behalf of 
the administration; or (3) otherwise delay 
or impede the Department’s mission.

Each places the emphasis on zeal-
ous lawyering and the notion that Pres-
ident Trump is the Justice Department’s 
client, striking a marked departure 
from historical norms for the role of 
the Justice Department lawyer. While 

zealous advocacy finds common usage 
in practice, it is worth noting that rules 
committees and legal commentators 
have questioned the appropriateness of 
zealousness as part of the ethical firma-
ment. ABA Model Rule of Professional 
Conduct 1.3 relegated “zeal” to its com-
ments.6 Arguments against the inclu-
sion of zealousness in the ethical rules 
suggest that zeal is in tension with other 
ethical obligations, such as the duty of 
candor and the duty of diligence.7

Setting that aside, a separate ques-
tion exists as to whether zealousness 
appropriately applies to prosecutors. 
Federal prosecutors, especially, have 
been viewed as occupying a different 
place in the legal system, as having some 
independence from the Executive.8 Jus-
tice Robert Jackson articulated the role 
of the federal prosecutor as more than 
a mere advocate. In his 1940 address to 
a room full of United States Attorneys, 
he noted: “Your positions are of such in-
dependence and importance that while 
you are being diligent, strict, and vig-
orous in law enforcement you can also 
afford to be just. Although the govern-
ment technically loses its case, it has re-
ally won if justice has been done.”

On this core question of indepen-
dence, identifying the Justice Depart-
ment as President Trump’s lawyers also 
represents a departure from historical 
practice. Nominees for attorney gen-
eral since Watergate have endorsed the 
notion of prosecutorial independence 
from the Executive, and it has been a 
longstanding norm that DOJ officials 
assume prosecutorial decisions should 
not be influenced by partisan political 
considerations.9 Returning to Justice 
Jackson’s address to the Conference of 
United States Attorneys, he noted that 
“[p]articularly do we need to be dispas-
sionate and courageous in those cases 
which deal with so called ‘subversive ac-
tivities.’ [ … ] Those who are in office are 
apt to regard as ‘subversive’ the activities 
of any of those who would bring about a 
change of administration.”

A clear early manifestation of the 
policies behind this memo has been a 
significant departure of Justice Depart-
ment “career” attorneys — as well as very 
public demotions of others, apparently 
because of the roles they played in cer-
tain prosecutions during the Biden ad-
ministration.10 Losing high-level career 
prosecutors, many who had served under 
both Democratic and Republican admin-
istrations,11 suggests a loss of a significant 
amount of institutional experience that 

comprised many of the norms that guid-
ed Justice Department decisions. While 
it may be easier for replacement prose-
cutors to adapt to the new job descrip-
tion the memo provides, there remains 
the question of how the courts will, and 
how the white collar defense bar should, 
respond. Does a new kind of prosecutor 
require a new kind of defense lawyer?

If the Justice Department and the 
president’s priorities are the same, then 
perhaps defense lawyers may gain lever-
age by appealing to the president’s pol-
icy agenda. The Eric Adams case may 
exemplify this new framework. When 
negotiating with the Department of 
Justice, one ought to consider whether 
the case has any broader political impli-
cations and whether or to what extent 
the further prosecution of the case ei-
ther advances or hinders the president’s 
objectives. While some may say this is 
a new tactic, others may point to the 
notion of “third-party settlements” — 
which Attorney General (AG) Bondi de-
scribes (and prohibits) in another of her 
memoranda as those that “require pay-
ments to non-governmental, third-party 
organizations that were neither victims 
nor parties to the lawsuits”12 — as not 
too dissimilar and, those might argue, 
just as explicit.

The turnover of experienced pros-
ecutors, the promotion of zealous ad-
vocacy, and the discouragement of 
individual judgment may suggest the 
Department of Justice will advance 
more novel and untested legal theories, 
along the lines of the expansion of ex-
ecutive power and promoting executive 
objectives. The turnover at the Justice 
Department may also suggest an oppor-
tunity to test these theories in litigation. 
Institutions and institutional policy are 
not inevitable. Their quality and their 
effectiveness are determined by the peo-
ple that comprise them. The last two 
months have redirected decades-long 
norms in the professionalization and 
independence of the Justice Department 
and ushered in a new, untested force.

MEMORANDUM:   
“RESTORING THE INTEGRITY 
AND CREDIBILITY OF THE 
DEPARTMENT OF JUSTICE”

This memorandum can be consid-
ered, in some sense, an expansion on 
the Zealous Advocacy Memo. It follows 
from the Executive Order issued Jan. 
20, 2025, “Ending the Weaponization 
of the Federal Government,” in which 
President Trump accused the Biden ad-
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ministration and “allies throughout the 
country” of engaging in “unprecedent-
ed, third-world weaponization of prose-
cutorial power to upend the democratic 
process.” In the Integrity and Credibil-
ity Memo, AG Bondi initiates a Weap-
onization Working Group to “review 
the activities of all departments and 
agencies exercising civil or criminal en-
forcement authority of the United States 
over the last four years.” This includes 
tasking the Weaponization Working 
Group with reviewing the investigations 
into President Trump and the breach of 
the United States Capitol on Jan. 6, 2021.

The memorandum also states “[n]
one who has acted with a righteous spir-
it and just intentions has any cause for 
concern about efforts to root out corrup-
tion and weaponization.” It remains to 
be seen what that will mean. In the near 
term though, this memorandum, cou-
pled with the Zealous Advocacy Memo, 
has resulted in significant turnover at 
DOJ. As noted above, the departure or 
marginalization of experienced prose-
cutors has already taken place.

MEMORANDUM:  
“REINSTATING THE PROHIBITION ON 
IMPROPER GUIDANCE DOCUMENTS”

In this memorandum, AG Bondi 
states, “Guidance documents violate the 
law when they are issued without un-
dergoing the rulemaking process estab-
lished by law yet purport to have a direct 
effect on the rights and obligations of 
private parties governed by the agen-
cy or otherwise act as a substitute for 
rulemaking.” This single sentence, espe-
cially in the context of recent Supreme 
Court statements, may have significant 
implications for clients operating in 
highly regulated industries — both be-
fore and during litigation.

“Guidance documents” historical-
ly have been memoranda that executive 
branch agencies issue to detail how they 
believe federal regulations should be in-
terpreted and applied. This is important 
for clients operating in highly regulated 
industries because an agency’s views and 
expectations can do more than simply 
tie a business’s hands — they can spur 
a False Claims Act investigation. In its 
landmark decision in Universal Health 
Services, Inc. v. United States ex rel. 
Escobar, the U.S. Supreme Court held 
that when a party “makes representa-
tions in submitting a claim but omits 
its violations of statutory, regulatory, or 
contractual requirements, those omis-
sions can be a basis for liability if they 

render the defendant’s representations 
misleading with respect to the goods or 
services provided.”13 Under this “implied 
false certification theory,” an agency’s 
views about what constitutes compliance 
can have enormous ramifications.

The Trump 1 Justice Department 
made it an express policy, on the heels of 
Escobar, that it would not base enforce-
ment actions solely on guidance docu-
ments.14 The 2018 Brand Memo stated 
that in Affirmative Civil Enforcement 
cases, the Department would not “use 
its enforcement authority to effective-
ly convert agency guidance documents 
into binding rules” or “use noncompli-
ance with guidance documents as a ba-
sis for proving violations of applicable 
law.”15 However, the Justice Department 
left room for the more nuanced use of 
such documents, explaining that “some 
guidance documents simply explain or 
paraphrase legal mandates from existing 
statutes or regulations, and the Depart-
ment may use evidence that a party read 
such a guidance document to help prove 
that the party had the requisite knowl-
edge of the mandate.” The Supreme 
Court’s 2019 opinion in Kisor v. Wilkie 
formalized the restrictions on the use 
of guidance documents, explaining that 
agency guidance can “never form[] the 
basis for an enforcement action” because 
it cannot “impose any legally binding 
requirements on private parties.”16

The Biden administration modi-
fied the Brand Memo in a 2021 Garland 
Memo that “revise[d] and clarifie[d] the 
principles that should govern the issu-
ance and use of guidance documents 
by the Department of Justice.”17 This 
Garland Memo explained that while 
enforcement actions could not exclu-
sively be based on guidance documents, 
Justice Department lawyers still could 
consider and use them as evidence in 
support of otherwise proper cases: “[t]o 
the extent guidance documents are rel-
evant to claims or defenses in litigation, 
Department attorneys are free to cite or 
rely on such documents as appropriate,” 
including when they may “carry persua-
sive weight with respect to the meaning 
of the applicable legal requirements.” 
In other words, the government was 
free to cite guidance documents when 
arguing that a defendant organization 
must have known it was breaking the 
rules — and thus, acted with scienter — 
when it operated in a manner contrary 
to a relevant agency interpretation. In an 
implied false certification case in which 
the government believes a company has 

violated the FCA by misrepresenting its 
compliance with federal rules and reg-
ulations, this can be powerful evidence.

AG Bondi has rescinded the Gar-
land Memo, but rather than reverting to 
the Trump 1 position, she appears to be 
taking a more aggressive approach. In 
“Reinstating the Prohibition on Improp-
er Guidance Documents,” Bondi states 
explicitly that “[g]uidance documents vi-
olate the law when they are issued with-
out undergoing the rulemaking process 
established by law yet purport to have a 
direct effect on the rights and obligations 
of private parties governed by the agen-
cy or otherwise act as a substitute for 
rulemaking.”18 This decidedly pro-busi-
ness stance is sure to be welcome news 
to companies operating in highly regu-
lated industries such as health care and 
defense contracting. As many legal com-
mentators have noted, other executive 
orders in the first two months of Trump 
2 — announcing everything from a re-
quirement that federally funded univer-
sities abolish DEI programs to increased 
tariffs on goods from Cananda, Mexico, 
and China — raise the specter of ag-
gressive FCA enforcement. Yet the prac-
tical result of this new ban on “direct 
effect[s]” flowing from informal agency 
guidance remains to be seen. Given that 
the Brand Memo issued during Trump 1 
permitted the use of such documents to 
establish intent, it is unclear how much 
this change will alter the landscape for 
government contractors.

We may know the answer to that 
question soon enough, as this memo 
also directs the associate attorney gener-
al to report within 30 days “concerning 
strategies and measures that can be uti-
lized to eliminate the illegal or improper 
use of guidance documents.” Given the 
administration’s overarching efforts 
to align the Justice Department’s goals 
with those of the president, it is not a 
stretch to imagine that agency interpre-
tations at odds with the president’s po-
litical and policy-based goals also could 
be viewed as improper.

This subtle but significant shift in 
power from executive agencies helmed 
by subject matter experts to the pres-
ident himself is similar to the think-
ing behind the Supreme Court’s recent 
decision in Loper Bright Enterprises v. 
Raimondo, which greatly curtailed so-
called Chevron deference, the judicial 
doctrine under which federal courts 
deferred to an agency’s reasonable in-
terpretation of an ambiguity in a law 
that the agency enforced.19 Under Loper 
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Bright, an agency’s interpretation of an 
ambiguous statute now commands no 
deference, even if that interpretation has 
been ensconced in the agency’s imple-
menting regulations. Given that regu-
lations — the clearest expression of an 
agency’s statutory interpretation — gar-
ner no deference, it follows that informal 
guidance documents, which are not sub-
ject to notice and comment rulemaking, 
should not be given such force, either. If 
an agency’s formal statutory interpre-
tation deserves no deference, then why 
should its informal interpretation be 
propped up to give the government an 
advantage in litigation, when proving 
scienter or otherwise?

At the same time, however, other 
actions by the Trump administration 
seem to contradict AG Bondi’s goal to 
vitiate any legal import of guidance that 
has not undergone the notice and com-
ment process. This goal is rooted in the 
idea that it would be unfair to hold par-
ties to legal standards that have been put 
in place without congressional approv-
al20 and the widespread notice that ac-
companies it. Yet at least one agency, the 
U.S. Department of Health and Human 
Services, has recently taken steps to re-
move notice and comment rulemaking 

for some of its regulatory actions.21 Gov-
ernment contractors working for HHS 
may find themselves back at square one, 
subject to regulations that have been 
enacted with little notice, regardless of 
the Trump administration’s stance on 
guidance materials. If using a guidance 
document that has not undergone the 
rulemaking process as the basis for an 
FCA claim would violate the law, see Ki-
sor v. Wilkie, would a regulation enacted 
without that procedural safeguard not 
run into the same problem? For now, the 
safest approach is for government con-
tractors and their counsel to proactively 
monitor agencies’ issuance of both regu-
lations and guidance documents, and to 
expect further litigation about the reach 
of the FCA in connection with regula-
tions enacted without public input.

SELECT SUBSTANCE-
RELATED MEMORANDA

MEMORANDUM:  
“TOTAL ELIMINATION OF 
CARTELS AND TRANSNATIONAL 
CRIMINAL ORGANIZATIONS”

As noted in this Total Elimina-
tion … Memo, on January 20, Presi-
dent Trump issued an executive order 

announcing that “it is the policy of the 
United States to ensure the total elimina-
tion of these organizations’ presence in 
the United States.” To do that, AG Bon-
di said, “requires a fundamental change 
in mindset and approach[,]” including 
“removing bureaucratic impediments 
to aggressive prosecutions.” To that 
end, prior requirements for approval by 
the National Security Division within 
“Main Justice” for filing most terrorism 
and IEEPA charges and corresponding 
warrant approvals have been suspend-
ed — meaning that any U.S. Attorney’s 
Office can file such charges without pri-
or clearance by NSD. The same goes for 
filing racketeering charges and violent 
crimes in aid of racketeering targeting 
all cartels and transnational criminal 
organizations (TCOs). It also disbands 
Task Force Kleptocapture, which was 
designed to pursue the “ill-gotten gains” 
of Russian oligarchs in response to the 
Russian invasion of Ukraine22 — indi-
cating that the Money Laundering and 
Asset Forfeiture unit of DOJ will not 
have this as a focus.

Foreign Corrupt Practices Act — 
One substantive area of the law directly 
affected by this memo is the govern-
ment’s approach to the FCPA — which 
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criminalizes payments or the like to 
foreign officials for the purpose of gain-
ing an advantage that helps one get or 
retain business.23 The memo says that 
for at least 90 days, there is to be a pri-
oritization of FCPA investigations re-
lated to foreign bribery that facilitates 
the criminal operations of cartels and 
TCOs, and a shift in focus away from 
those that do not. Indeed, this memo 
was followed up just days later by the 
president’s executive order instituting a 
180-day pause on new FCPA investiga-
tions and enforcement actions because 
the “[c]urrent FCPA enforcement im-
pedes the United States’ foreign policy 
objectives and therefore implicates the 
president’s Article II authority over for-
eign affairs[, as t]he president’s foreign 
policy authority is inextricably linked 
with the global economic competitive-
ness of American companies.”24

Despite these contractions in FCPA 
enforcement, there is some room to find 
expansions. For example, the memo sus-
pends the requirement that FCPA mat-
ters only be brought by the DOJ Fraud 
Section for cartel/TCO FCPA actions, 
opening their use up to the various US-
AOs to initiate independently.

Nor is all general corruption en-
forcement curtailed. Consistent with 
administration goals, there may be an 
expansion of the use of the Federal Ex-
tortion Prevention Act.25 FEPA is the 
other side of the FCPA coin, involving 
foreign actors imposing “pay-to-play” 
or similar conditions on Americans 
seeking to do business abroad. Unlike 
with the FCPA, these actions make 
Americans the victims. Among other 
implications, this should lower the risk 
(and therefore the barrier) for American 
companies who report such crimes — 
further inducing them to do so know-
ing that the Administration may reply 
with retaliatory economic policies (e.g., 
tariffs) as the entire punishment and/or 
as a method of compelling extradition of 
the accused.

Indeed, (some) select environmen-
tal and consumer protection (FDA, 
FTC, ATF) enforcement may be an 
unexpected beneficiary of fitting with-
in the general mandate of the Cartels/
TCOs Memo. For instance, weeks before 
President Biden left office, he signed the 
Destruction Initiative for Stored Pre-
cursors Overseas and Safe Enforcement 
(DISPOSE) Act — criminalizing efforts 
to bring opioid precursors into the Unit-
ed States, and for those that are seized 
on this side of the border, criminalizing 

disposing of them in an environmental-
ly unsafe manner. There may be some 
enforcement action on that front.

Actions Involving Chinese Vape 
Products — A 2024 government report 
identifies three Chinese e-cigarette 
manufacturers as responsible for over 
70% of middle- and high-school vape 
use.26 None of these brands is FDA-ap-
proved — and therefore may not be 
lawfully marketed or sold in the United 
States. A former ATF official described 
it like this to a reporter: “Right now, in 
the underbelly of organized crime, the 
Chinese are making close to $300 bil-
lion a year on the backs of our kids[.]”27 
DOJ already has in place a multi-agen-
cy task force “to curb distribution and 
sale of illegal e-cigarettes,” so this 
could make a clear jump-off point for 
further enforcement actions against 
both the Chinese manufacturers and 
U.S.-based facilitators.

Transnational Elder Fraud Schemes 
— Early in Trump 1, the president 
signed the Elder Abuse Prevention and 
Protection Act of 2017 (EAPPA). This 
led, in part, to the 2019 establishment 
of the Transnational Elder Fraud Task 
Force. One resulting investigation was 
into a series of Peruvian-based call 
centers that would target elderly Span-
ish speaking consumers in the United 
States, scaring them, e.g., into paying 
off supposedly pre-existing debts and 
contractual obligations. The Peruvians 
were extradited, prosecuted and con-
victed — with the government asserting 
that the Department “will pursue and 
prosecute transnational criminals who 
defraud U.S. consumers, wherever they 
are” — as part of “the department’s ex-
tensive and broad-based efforts to com-
bat elder fraud [by] seek[ing] to halt the 
billions of dollars seniors lose to fraud 
schemes, including those perpetrated by 
transnational criminal organizations.”28 
Other such cases are continuing today 
and there may be more of them — as 
they involve real U.S. victims of foreign 
organized crime.

Will Anyone Fill the Gap? — White 
collar defendants connected to business 
in the UK may see more robust enforce-
ment coming from across the pond. 
In addition to the UK Bribery Act [of] 
2010, the Economic Crime & Corporate 
Transparency Act [of] 2023 (ECCTA) 
has been passed. This statute broadly 
expands corruption enforcement, there-
by creating a new corporate offense for 
large organizations that fail to prevent 
fraud. Additionally, it extends corporate 

liability for the criminal acts of “senior 
managers” — those who make decisions 
about how the activities of the company 
are to be managed, as well as those who 
do the actual managing of the whole or 
a substantial part of those activities. It 
also adds an extra-territorial element 
under certain circumstances. Hence, 
American interests with significant UK 
links may need to follow the agenda of 
the Serious Fraud Office more closely.

MEMORANDUM:  
“ENDING ILLEGAL DEI AND DEIA 
DISCRIMINATION AND PREFERENCES”

Before she was confirmed, AG Bondi 
had her target list from the White House 
regarding Diversity, Equity, Inclusion 
and Accessibility (DEIA):

 � Publicly traded corporations;

 � Large non-profit corporations or 
associations;

 � Foundations with assets of 500 mil-
lion dollars or more;

 � State and local bar and medical as-
sociations; and

 � Institutions of higher education 
with endowments over 1 billion 
dollars.

This list came from President 
Trump’s Jan. 21, 2025 executive order, 
Ending Illegal Discrimination and Re-
storing Merit-Based Opportunity, where-
in he instructed the attorney general 
to put forward a “plan of specific steps 
or measures to deter DEI programs 
or principles … that constitute illegal 
discrimination or preferences” and, to 
accomplish that, directed “each rele-
vant agency” to work with the Justice 
Department to “identify up to nine po-
tential civil compliance investigations” 
coming from the above list of entities.29

Relying on this executive order, 
as well as on the 2023 Supreme Court 
opinion in Students for Fair Admissions, 
Inc. v. President & Fellows of Harvard 
College,30 Bondi’s memo directs the Jus-
tice Department’s Civil Rights Division 
and its Office of Legal Policy to make 
“recommendations for enforcing fed-
eral civil rights laws and taking other 
appropriate measures to encourage the 
private sector to end illegal discrimina-
tion and preferences, including policies 
relating to DEI and DEIA[,]” and pro-
posals for criminal investigations, as 
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well as up to nine potential civil com-
pliance investigations of the sort the 
president identified.

The question remains: What makes 
a DEI or DEIA program “illegal”? If 
the Civil Rights Division is going to 
lead the charge, a major tool it uses to 
prosecute criminal acts by private enti-
ties and individuals is 18 U.S.C. § 241 
— Conspiracy Against Rights — which 
makes it a specific intent crime “for two 
or more persons to conspire to injure, 
oppress, threaten, or intimidate any 
person of any state, territory or district 
in the free exercise or enjoyment of any 
right or privilege secured to him/her 
by the Constitution or the laws of the 
United States[.]” If the Students deci-
sion is a guide, this would potentially 
criminalize conduct that advances the 
interests of members of one group at a 
cost to members of another group be-
cause, simply by virtue of membership 
(e.g., race, gender), the person “can bring 
something [to the table]” that a member 
of the other group cannot.31 Or, as the 
Department of Education summarized 
it in a recent “Dear Colleague” letter, “[i]
f an educational institution treats a per-
son of one race differently than it treats 
another person because of that person’s 
race, the educational institution violates 
the law.”32 Again following Students, 
however, it may be a defense to such 
charges if the DEI program or policy 
allows for preferring one person over an-
other based on that person’s experiences 
as an individual — not on the basis of 
the group the person is in but as a result 
of the individual effects on the person 
because of the person’s membership in 
that group (“be it through discrimina-
tion, inspiration, or otherwise”).33

The EEOC has started to flush this 
out even further. On March 17, it initiat-
ed investigations of 20 law firms regard-
ing concerns that their respective DEI 
practices may be running afoul of Title 
VII of the Civil Rights Act by including 
hiring practices that may discriminate 
against individuals because of race, 
color, religion, sex, or national origin.34 
Acting Chair Andrea Lucas sent letters 
to each of these firms seeking docu-
ments and answers to questions, with an 
April 15 deadline for responding.35

These investigations come on the 
heels of the president’s March 6 execu-
tive order singling out the Perkins Coie 
law firm, alleging “dishonest and dan-
gerous activity” that “has affected this 
country for decades.” Among the “ac-
tivity” at issue is that the firm allegedly 

“racially discriminates against its own 
attorneys and staff, and against appli-
cants. Perkins Coie publicly announced 
percentage quotas in 2019 for hiring and 
promotion on the basis of race and oth-
er categories prohibited by civil rights 
laws.” As a result of the EO, Perkins law-
yers were subject to revocation of securi-
ty clearances, the firm could not benefit 
from government contracts or other-
wise be recipients of “taxpayer dollars,” 
and their access to federal buildings was 
limited. Perkins has pushed back and 
is suing to enjoin the EO in the district 
court — prevailing at the TRO stage.36 It 
seems likely that the question of what is 
and is not “legal” DEI will be addressed 
in that matter.

No matter how that term ultimately 
is defined, False Claims Act and parallel 
criminal investigations in this realm also 
may be expected. Indeed, the president’s 
executive order requires recipients of fed-
eral contracts or grant awards “to certify” 
that they do not “operate any programs 
promoting DEI that violate any applica-
ble Federal anti-discrimination laws.”37 
Whether a certification of that ilk that 
is proven fraudulent is deemed material/
actionable could be impacted by or mea-
sured against the anticipated Supreme 
Court opinion in Kousisis v. United 
States. Kousisis examines the strength of 
a wire fraud conviction when a govern-
ment contractor falsely represented that 
a “Disadvantaged Business Enterprise” 
was its paint supplier for painting and 
repair contracts, notwithstanding that 
the fraudulent inducement resulted in 
no economic harm to the government.38 
This case should further elucidate the 
importance of special-group preferenc-
es in such a setting. That is, whether the 
goal of giving special preference to cer-
tain groups is considered a standalone 
“property interest” for the purpose of the 
Act — such that a false representation on 
that question creates a loss that is action-
able.39 (Or, from the president’s perspec-
tive, whether a false representation about 
not giving such preferences is something 
that is actionable.)

NO MEMORANDUM:  
ANTITRUST ENFORCEMENT

The attorney general has not is-
sued a specific memorandum about 
antitrust, but her overall policies and 
those of the administration nonethe-
less might impact how this area will 
be handled. Indeed, there are a few 
question marks about whether crim-
inal antitrust enforcement will follow 

its usual pattern of not changing sig-
nificantly from one administration to 
another or if it will be another place 
where there is an intentional break 
from the immediate past.

Gail Slater, the recently confirmed 
assistant attorney general for antitrust, 
does not have a career background 
in criminal work. Nonetheless, she is 
an experienced antitrust practitioner 
whose career has touched government 
service at the FTC, private practice, and 
working directly for industry, includ-
ing as general counsel at the Internet 
Association trade group. She served on 
the White House’s National Economic 
Council in 2018, where she worked on 
Trump’s executive order on national se-
curity concerns over Chinese telecom-
munications equipment — and more 
recently was an economic advisor to 
then-Sen. J.D. Vance.

Slater’s background suggests that 
on the civil side, there will be a reversion 
to a more traditional approach to civil 
enforcement based on the well-estab-
lished consumer harm standard. (The 
same can be said for Andrew Ferguson, 
the new chairman of the FTC.) During 
her confirmation hearing, Slater high-
lighted the importance of clear rules in 
the enforcement process. This suggests 
that she will revise and/or reinstate at 
least some of the Guidelines that the 
Biden administration revoked in order 
to provide more guidance and certainty 
to the business community.

In the area of merger enforcement, 
both Slater and Ferguson indicated 
they intend to maintain the recently 
revised substantive Merger Guidelines 
from the Biden administration. And 
(pending the outcome of litigation), 
it appears the recently revised (and 
burdensome) Hart Scott Rodino Act 
(HSR) notification form will remain in 
place. That said, the FTC is indicating 
that early termination of HSR notifica-
tions will also be reinstated.

Labor is expected to remain a 
focus, including DOJ continuing to 
prosecute naked wage-fixing and no-
poach agreements criminally. Several 
existing enforcement initiatives — 
such as the Procurement Collusion 
Strike Force, which works to root out 
corrupt antitrust crimes and fraud in 
government contracting — also are 
expected to stay in place.

Other areas may see cuts. For exam-
ple, Slater reportedly has indicated that, 
in accordance with the administration’s 
efficiency initiatives, she will examine 
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whether to reduce or eliminate the re-
tention of economic consulting firms 
in favor of using the Division’s in-house 
economists. Such an approach could re-
sult in less experienced expert witness 
testimony in contested cases.40 More gen-
erally, resources could be a constraining 
factor. Several senior prosecutors at the 
Antitrust Division have reportedly tak-
en recent buyout offers, and the FTC re-
portedly terminated some probationary 
personnel. Exacerbating this drain is that 
the Antitrust Division already is in the 
middle of litigating almost a dozen cas-
es, including several against well-funded 
Big Tech companies. Each of these cases 
requires a significant allocation of re-
sources. As a result, it is doubtful that, 
in the short term, the Antitrust Division 
will be able to do much more than main-
tain the status quo. Indeed, during her 
confirmation hearing, Slater noted the 
Antitrust Division’s resource constraints 
and signaled a more open approach to 
settling cases than during the prior ad-
ministration. Resolution by settlement 
is a potentially efficient way to mitigate 
these resource constraints.

Finally, the extent to which the 
DOJ will pursue monopolization claims 
criminally remains to be seen. Crimi-
nal claims require a heightened burden 
of proof relative to civil claims. There-
fore, to the extent criminal conduct re-
sults in monopolization, we expect DOJ 
will continue to include those criminal 
claims (though we have no specific in-
formation indicating how the DOJ will 
ultimately come down on this policy). 
On the other hand, we do not expect 
civil monopolization investigations to 
ultimately lead to criminal prosecutions.

CONCLUSION
It is a safe bet that the Trump 2 ad-

ministration will continue to direct AG 
Bondi to reshape the prosecutorial land-
scape. For example, on March 22, Pres-
ident Trump issued a new “Memoran-
dum for the Attorney General [and] the 
Secretary of Homeland Security,” titled 
“Preventing Abuses of the Legal System 
and the Federal Court.”41 Among other 
things, it encourages the attorney gen-
eral to seek sanctions and make bar re-
ferrals against lawyers litigating against 
the government in manners the Depart-
ment deems “frivolous, unreasonable 
and vexatious.” Such lawyers are to be 
referred to the president for “additional 
steps” such as “reassessment of security 
clearances” and the like. Actions like 
these already have taken place.

Faced with these actions, the de-
fense bar must decide whether and how 
to represent clients whose cases may 
draw the ire of the administration. Oth-
erwise, we risk looking back on this piv-
otal time and being reminded of Martin 
Luther King Jr.’s admonishment:

It may well be that we will have 
to repent in this generation. 
Not merely for the vitriolic 
words and … actions of the bad 
people, but for the appalling 
silence and indifference of the 
good people.42

© 2025, National Association of 
Criminal Defense Lawyers. All rights 
reserved.
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Constitution, we must remain vigilant. 
When the government opposes the Con-
stitution as a governing principle, we 
must remain doubly vigilant. This is the 
slip, as put by Jamelle Bouie, “From Un-
constitutional to Anti-Constitutional.”6

The question remains: Who will de-
fend the defenders? The obvious answer 
is that we shall. Thus far, no one else has 
seen fit to stand up for us, the criminal 
defense bar. NACDL will be there, but 
we will need help. More than ever, we 
need everyone, regardless of political 
affiliations or beliefs, to recognize the 
nonpartisan but existential threat to a 
viable defense function in our beloved 
country. As never before, we need ev-
eryone to recruit others to join NACDL 
and help protect our Constitution. Now, 
more than ever, we must push our state, 
local, and specialty bars to take a stand.

I look forward to all of us working 
together to accomplish this goal. Finally, 
like all of us, I did not expect to live in 
a time when we would have to fight for 
and reinforce the Bill of Rights that was 
ratified 233 years ago. I am, however, in-
credibly proud to do so with all of you.
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